IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESSEX | NSURANCE COVPANY : CIVIL ACTI ON
o :
RAYSKI , | NC. : NO. 07-9
MVEMORANDUM
Bartle, C. J. July 2, 2007

This is a contribution action in which plaintiff Essex
| nsurance Conpany ("Essex") seeks to recover $205,157.08 from
def endant Rayski, Inc. ("Rayski"), that is, one-half of the
$410, 315. 15 Essex paid on behalf its insured, RMIC Inc.
("RMIC"), to satisfy a judgnent entered agai nst both Rayski and
RMIC in the Court of Common Pl eas of Phil adel phia County in the
case of Jaworski, et al. v. RMIC, et al., Cv. A No. 3018

(Phila. C.C.P., June Term 2001). Before the court are the
noti ons of Essex and Rayski for summary judgnent pursuant to Rule
56 of the Federal Rules of G vil Procedure.

I .

This is the nost recent in a series of civil and
crimnal cases filed in both state and federal courts arising out
of an incident at the Show 'N Tel strip club in Philadel phia on
March 26, 2000. W recite the facts in the |ight nost consistent

with the verdict in favor of Mark Jaworski ("Jaworski") and



agai nst Rayski and RMIC' in the underlying civil trial in the
Court of Conmon Pl eas of Phil adel phia County.

On the evening in question Jaworski was participating
in the bar-hoppi ng bachel or party of his brother-in-law. The
cel ebrants had rented a school bus for transportation throughout
t he evening and stocked it with cool ers containing various
al coholic beverages. After stops at the Victory Brew ng Conpany
i n Downi ngtown and Dave & Busters at Pier 19 on the Del aware
Ri ver in Philadel phia, they arrived at Show 'N Tel at
approximately 11 p. m

Show ' N Tel was particularly packed with patrons that
eveni ng and, not surprisingly, someone spilled a drink on the
floor. The staff attenpted to clear sufficient space in which to
clean it up. According to Jaworski's testinony, it was at about
that time that a | arge bouncer told himto "get the f**k out of
the way" as he proceeded through the crowd. The bouncer then sat
on a stool and lighted a cigar. Jaworski clainmed that he
attenpted to lighten the nobod by asking the type of cigar. 1In
lieu of a reply, the bouncer stood up and punched himin the
face, causing himto fall to the ground where he was all egedly
ki cked and punched. While the parties vigorously dispute what
happened next, Jaworski testified that the bouncers then picked

hi mup, carried to the door, and hurled out of the club and down

1. Jaworski also naned a third defendant, Starlight Managenent
Conpany, whi ch was subsequently dism ssed fromthe case.
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the stairs. As a result, he landed on the sidewal k and sust ai ned
injuries to his left wist.?

In the aftermath of these events, the Commonweal th
charged Terrence Benson, the bouncer who punched Jaworski, with
aggravat ed assault, sinple assault, and reckl essly endangering
anot her person. A bench trial was held on March 6, 2001 before
The Honorabl e Lisa Richette of the Court of Common Pl eas of
Phi | adel phia County. The evidence showed that while Benson did
stri ke Jaworski in the bar, he did not throw himout of the club
and down the stairs. Consequently, Judge Richette convicted
Benson of sinple assault and sentenced himto probation.

In the neantinme, Jaworski had filed a civil action in
the Court of Common Pl eas agai nst RMIC and Rayski. The anended
conplaint alleged that the defendants were negligent or reckless
in failing to exercise due care when they forcibly renpved him
from Show 'N Tel and that the defendants' |ack of care caused
Jaworski to fall down the stairs and suffer injury. At trial
the defendants admtted that the bouncers were enployed by Rayski
and the manager and cl eaner were enployed by RMIC

The case was submitted to the jury on the theory of
negligence. The jury found that both Rayski and RMIC were
negl i gent and the negligence of each was a "substantial factor in
bri ngi ng about the harnt suffered by Jaworski (enphasis added).

It also found that Jaworski was not contributorily negligent. It

2. Essex has consistently argued this sequence of events based
on the testinony of Jaworski.
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awar ded $350, 000 i n damages, apportioned equally between the RMIC
and Rayski. The "full description of disposition” as set forth
in the "trial work sheet" signed by Judge Nitza I. Quinones-
Al ejandro to be entered on the Comon Pl eas Court docket stated:
"Def endants RMIC, Inc., and Rayski, Inc., were found equally eath
liable to Plaintiff Mark Jaworski in the amount of $350, 000."
After unsuccessful appeals to both the Pennsyl vania Superior and
Suprene Courts, Essex paid Jaworski $410,315.15, that is, the
full judgnment plus del ay damages and post-verdict interest.

Soon after Jaworski brought the underlying action
agai nst Rayski and RMIC, Essex sought a declaratory judgnent in
this court that it was not obligated to indemify nor defend its

insured, RMUC. Essex v. RMIC, Cv A No. 01-4049 (E.D. Pa.). 1In

a Menorandum and Order dated May 23, 2005, we held that Essex had
a duty both to defend its insured and indemify it. On

Sept enber 27, 2006, our Court of Appeals reversed our hol ding
that Essex was obligated to i ndemmify RMIC and remanded for
further proceedings on the question of whether Jaworski's

injuries arose out of an assault and battery. Essex Ins. Co. V.

Starlight Managenent Co., 198 Fed. Appx. 179, 2006 W. 2786871 (3d

Cir. 2006). Cross notions for summary judgnent are pendi ng
before us in that case.

On January 2, 2007, Essex filed this action seeking
contribution from Rayski for its share of the judgnment in the
Jawor ski action. As noted above, both sides have filed notions

for sunmary judgnent. See Anderson v. Liberty Lobby, Inc., 477
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U S. 242 (1986); Celotex Corp. v. Catrett, 477 U.S. 317 (1986);

Lujan v. Nat'l WIdlife Fed'n, 497 U S. 871, 888 (1990).

1.

Pennsylvania |aw permts a plaintiff prevailing against
mul ti pl e defendants for the sanme | egal wong to recover the ful
anount from any one defendant. See 42 Pa. Cons. Stat. Ann.

88 7102(b), 8322, 8324. The defendant who pays the judgnent may
in turn sue the renmaining defendants to obtain contribution for

their pro rata share. 1d. Contributionis permtted if the

def endants have been found "jointly or severally liable in tort

for the same injury to persons ..." 1d. 88 8322; 8324(b). The

statute provides:

Were recovery is allowed against nore than
one defendant, each defendant shall be |iable
for that proportion of the total dollar
anount awarded as damages in the ratio of the
anount of his causal negligence to the anount
of causal negligence attributed to al

def endant s agai nst whom recovery is all owed.
The plaintiff may recover the full anmount of
the all owed recovery from any def endant

agai nst whomthe plaintiff is not barred from
recovery. Any defendant who is so conpelled
to pay nore than his percentage share may
seek contri buti on.

42 Pa. Cons. Stat. Ann. 8 7102(b). Despite efforts to repeal
this section and alter the rule it contains, joint and several

liability remains the law in the Commpbnweal th.?3

3. In 2002, the CGeneral Assenbly repealed § 7102(b) and enacted
a general rule of several liability in npost cases. See Act 2002,
June 19, P.L. 394, No. 57, §8 2. The repeal and new rule were
tacked onto the 2002 Act, the title and primary purpose of which
was to anmend the DNA Detection of Sexual and Violent Ofenders
(continued. . .)
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Under Pennsylvania |law, "[w] hether liability for harm
to a plaintiff is capable of apportionnment is a question of |aw
for the court, not a question of fact for the jury.” Neal v.

Bavarian Motors, Inc., 882 A 2d 1022, 1027 (Pa. Super. 2005)

(quotation omtted). In determ ning whether defendants are
separate or joint tortfeasors, courts consider several factors:

the identity of a cause of action against
each of two or nore defendants; the existence
of a common, or |ike duty; whether the sane
evidence will support an action agai nst each;
the single, indivisible nature of the injury
to the plaintiffs; identity of the facts as
to time, place or result; whether the injury
is direct and i nmedi ate, rather than
consequential; responsibility of the
defendants for the sane injuria as

di stingui shed fromthe sane damum

Id. (quoting Voyles v. Corwin, 441 A 2d 381, 383 (Pa. Super.

1982)). The Pennsyl vani a Superior Court has explained that if
"two or nore causes conbine to produce a single harmwhich is

i ncapabl e of being divided on any |ogical, reasonable, or
practical basis, and each cause is a substantial factor in

bri ngi ng about the harm an arbitrary apportionnent should not be

made." 1d. (quotation onitted). Indeed, the Pennsylvania

3. (...continued)

Act of 1995. |In DeWese v. Weaver, 880 A 2d 54 (Pa. Commw.
2005), the Pennsyl vani a Cormonweal th Court held the changes to
the conparative negligence statute nade by the 2002 Act viol ated
the "single subject rule" and, therefore, were unconstitutional
and void. The "single subject rule" requires that "each bil
have only one subject, and that the subject be clearly expressed
inthe title." Pa. Const. art. Ill, 8 3; see also Gty of

Phi | adel phia v. Conmmonwealth, 838 A 2d 566, 585-593 (Pa. 2003);
Pennsyl vani ans Agai nst Ganbl i ng Expansi on Fund, Inc. v.
Commonweal th, 877 A 2d 383 (Pa. 2005).

- 6-



Superior Court comrented that "nost personal injuries are by
their very nature incapable of division." 1d. at 1028.
L.

Rayski proffers several theories to support its claim
that Essex is not entitled to recover noney against it. Rayski
clainms that RMIC wai ved Essex's right to contribution, there is
no right of contribution because Rayski and RMIC have never been
declared joint tortfeasors, and that RMIC, not Essex, is the
proper party in interest.

At the outset, we reject Rayski's argunent that RMIC
wai ved its right to recover against Rayski pursuant to the terns
of the insurance policy under which Essex insured RMIC. The
wai ver provision cited by Rayski is part of the Conmerci al
Property Conditions policy issued by Essex to RMIC. It allows
the insured to waive any rights it may have agai nst another party
inwiting if, at the time of loss "to the insured' s covered

property or covered inconme,"” that other party is a "business
firm owned by the insured or that owns the insured.* RMIC never
made any claimof |oss to property or incone regarding the March
26 incident at Show 'N Tel. Rather, because Jaworski asserted
that the defendants, RMIC and Rayski, were negligent, Essex

def ended RMIC and indemified it pursuant to the Conmerci al

Ceneral Liability policy, which does not contain a simlar waiver

4. W assunme w thout deciding that Rayski and RMIC are both
"business firnms" within the nmeaning of the Commercial Property
Conditions policy and that one owns the other.
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provision. In short, the Commercial Property Conditions policy
and its waiver provision are irrelevant to this case.
Consequently, we disregard the letter of Raynond M| es’
("Mles"), who was both President of RMIC and owner of a
controlling interest in Rayski in March, 2000, in which he
purports to waive RMIC s rights agai nst Rayski pursuant to the
wai ver provision of the Cormercial Property Conditions policy.?®

Rayski next argues that it and RMIC are not joint
tortfeasors, a prerequisite for contribution actions under 42 Pa.
Cons. Stat. Ann. 8§ 8324(a), because they were never adjudged or
declared to be so by any court and because the facts suggest the
defendants committed separate, independent actions that caused
Jaworski's injuries. Rayski correctly points out that the Court
of Conmon Pleas did not specifically state that it and RMIC were
"joint tortfeasors.” Nevertheless, we reject Rayski's contention
that RMIC and it were not joint tortfeasors because both the
evi dence and the jury's findings recorded on the verdict sheet
denonstrate that they were.

As noted above, Jaworski testified he was punched by a
bouncer in the Show 'N Tel bar and then picked up by bouncers and
hurl ed out of the bar and down the stairs. The verdict form asks

the jury if each defendant (and the plaintiff) was negligent and,

5. W note that even if the CGeneral Liability policy had an

i dentical provision, such a letter would not waive Essex's right
to contribution. Essex acquired RMIC s right of contribution at
the time the fornmer paid the entire Jaworski judgnment. RMIC
therefore had no right of contribution it could waive.
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if so, whether that negligence was "a substantial factor in
bri ngi ng about the harmto the plaintiff ..." (enphasis added).
The verdict formthen requires the jury to apportion any causal
negl i gence anong the parties before stating the "anmount of
damages, if any, sustained ... as a result of this accident."
The jury found that each defendant was 50% | iable for Jaworski's
injuries. The only reasonable interpretation of the jury's
findings is that the defendants were joint tortfeasors since the
jury found only a single harmto Jaworski. Based on the
evi dence, that single harmis "incapable of being divided on any
| ogi cal, reasonable, or practical basis...” Neal, 882 A 2d at
1027.°

Voyles v. Corwin, 441 A 2d 381 (Pa. Super. 1982), and

Laprogota v. Qualls, 397 A 2d 803 (Pa. Super. 1979), do not

demand a different conclusion. In Voyles and Laprogota, the
plaintiffs suffered injuries in notor vehicle accidents and,
|ater, fromnedical nmalpractice. |In both cases the court held
t he def endant doctors and drivers were not joint tortfeasors.

The Voyl es and Laprogota defendants owed different duties to the

6. The charge reinforces our conclusion. The court stated: "A
person may be the servant of two masters, not joint enployers at
one tinme as to one act provided that the service to one does not
i nvol ve abandonnent of the service to the other. |If you find
that the security guards or bouncers were subject to the control
of both defendants, Rayski, Inc., and RMIC, Inc., and that their
acts were within the scope of their enploynment for both and
serving the interests of both, you may find both defendants
liable. If, however, you find that such bouncers were under the
sol e control of one defendant and wfere] serving the interest and
pur pose of that defendant only, then only that defendant al one
can be held liable.” NT. 2/6/03 at 66-67.
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respective plaintiffs. The evidence in the claimagainst the
doctors was not the sane and was of a different kind as that

i ntroduced against the notorists. |In addition, the tortious
actions of the various defendants in each case occurred at
different tines and places. 1In contrast, the entire scenario
here occurred within a short interval. Moreover, the harmto
Jawor ski happened at the Show 'N Tel bar as a result of tortious
conduct by persons enployed to work there. Rayski and RMIC owed
Jawor ski the sane duties, specifically to hire and train

enpl oyees to maintain order and to renove unruly custoners from
Show 'N Tel in a safe manner.

Finally we reject Rayski's argunents that Essex is the
wong plaintiff and that RMIC is the proper party to bring suit.
Rul e 17(a) requires that "[e]very action shall be prosecuted in
the nane of the real party ininterest.” Fed. R Cv. P. 17(a).
Essex, not RMIC, is the real party in interest. The Second
Circuit has explained that "status as a real party in interest is
a procedural matter; therefore, in diversity cases federal |aw
governs the issue of in whose nane a | awsuit nust be brought."”

Qcean Ships, Inc. v. Stiles, 315 F. 3d 111, 116 (2d Cr. 2002)

(internal quotation omtted). The Suprene Court has explai ned
the proper Rule 17(a) analysis applicable to subrogation

arrangenents. See United States v. Aetna Cas. & Sur. Co., 338

U S. 366 (1949). "If the subrogee has paid an entire |oss
suffered by the insured, it is the only real party in interest

and nust sue in its ow nane."” [d. at 380-81 (internal citation
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omtted). Essex's insured, RMIC, was found |liable for 50% of
Jaworski's injuries which the jury valued at $350,000. After
losing its appeal s, Essex paid 100% of the judgnent including al
del ay damages and post-verdict interest on or before April 5,
2005. As Essex paid the entire loss of its insured, it is the
real party in interest in this contribution action and nust sue
inits own nane.

Bot h RMJIC and Rayski were found by a jury to be
negl i gent and equally responsible for injuries sustained by Mrk
Jawor ski. The evidence and the jury verdict in the underlying
state court action establish the defendants were joint
tortfeasors. Essex paid the entire $410,315.15 to satisfy the
judgment for which its insured and Rayski were each 50%
responsi ble. In doing so, Essex acquired the right to sue Rayski
for contribution in its own nane to recover $205,157.08, that is,
Rayski's portion of the judgnent. See Aetna, 338 U S. at 380-81.
RMIC has not waived this right. Essex has denonstrated that it
is entitled to recover from Rayski 50% of the anpunt it paid to
satisfy the judgnent in favor of Jaworski and agai nst Rayski and
RMIC.

Accordingly, we will grant Essex's notion for sunmary

j udgnment and deny Rayski's notion for summary judgnent.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESSEX | NSURANCE COVPANY : ClVIL ACTI ON
N :
RAYSKI , | NC. : NO. 07-9
ORDER

AND NOW this 2nd day of July, 2007, for the reasons
set forth in the acconpanyi ng Menorandum it is hereby ORDERED
t hat :

(1) the notion of plaintiff Essex Insurance Conpany
for summary judgnment is GRANTED

(2) the notion of defendant Rayski, Inc., for summary
j udgnment is DEN ED; and

(3) judgnent is entered in favor of plaintiff Essex
| nsurance Conpany and agai nst defendant Rayski, Inc., in the
anmount of $205, 157. 08.

BY THE COURT:

[s/ Harvey Bartle 11

C. J.



